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Petitioner and Appellant Tsvetana Yvanova's ("Yvanova") Petition for Supreme Court Review
suggests that there is a conflict between the ruling in Glaski v. Bank of America (2013) 218
Cal.App.4th 1079, and all other Courts who have addressed the issue of whether a borrower
has standing to challenge foreclosure by alleging violations of a Pooling and Servicing
Agreement they are not a party to. (Petition for Review, ("PFR") 1). However, there is no
conflict because there has yet to be a single California or Federal Court who has followed
the often criticized and widely dismissed Glaski ruling. Virtually every court that has
examined the Glaski opinion has found it to be unpersuasive, [*2] an outlier, a minority
view, and based on a questionable analysis of New York Trust law. In re Sandri (2013) 501
B.R. 369, 373-376.

The Federal Courts of California in the Central, Northern, Southern, and Eastern Districts
have consistently regarded the opinion as unpersuasive. The Ninth Circuit n1 has recently
joined in the mass rejection of Glaski. The universal denunciation of Glaski by every district
court in California, the Ninth Circuit, and each California Appellate District who has been
confronted with the issue, leaves no reasonable likelihood that any Court would be inclined
to follow it.

nl In re Davies, 2014 WL 1152800, *2 (9th Cir. Mar. 24, 2014). Only the electronic citation
is currently available as the decision was not selected for publication in the Federal
Reporter. A copy of the relevant opinion is included as Exhibit "A" to this Answer in



compliance with Federal Rule of Appellate Procedure 32.1 and California Rule of Court
8.1115(c).

As a result, [*3] there is no need for Supreme Court review on the issue because the
opinion has already been laid to rest. The two most recent published appellate court
decisions,Keshtgar and Yvanova n2, have rejected Glaski, and chosen to follow the majority
view of Jenkins v. JP Morgan Chase Bank, N.A. (2013) 216 Cal.App.4th 497. (PFR 3, 4). The
petition for review should be denied as there is no irreconcilable conflict.

n2 Yvanova v. New Century Mortgage (2014) 226 Cal.App.4* 495; Keshtgar v. U.S. Bank,
N.A. (2014) 226 Cal.App.4th 1201

I1. BACKGROUND
1. Trial Court History and Ruling

Yvanova filed the initial Complaint on May 14, 2012, in the Superior Court of California,
County of Los Angeles Case Number LC097218. (Respondent's Appendix ("RA") p. 141.)
Respondents demurred to Yvanova's Complaint on June 22, 2012. (RA p. 141.) Yvanova
then filed a First Amended Complaint on July 13, 2012. (RA p. 140.) Respondents demurred
to the First Amended Complaint on [*4] August 21, 2012. (RA p. 140.) The Court
sustained Respondents' Demurrer to the First Amended Complaint as to all causes of action
with leave to amend on October 19, 2012. (RA p. 141.) On November 5, 2012, Yvanova
filed a Second Amended Complaint for the sole cause of action of Quiet Title. (RA pp. 2-21;
139.) Respondents demurred to this Second Amended Complaint on December 6, 2012. (RA
pp. 23-32; 139.) On February 8, 2013, the Superior Court entered a judgment sustaining
Respondents' demurrer without leave to amend and dismissing the entire action with
prejudice. (RA pp. 133-135; 141.)

2. Appellate Court Briefing History, Decision, and Publication

The Appeal was filed by Yvanova on March 1, 2013, and the opening brief was filed August
29, 2013. Respondents filed their brief on November 14, 2013. After the initial round of
briefing, yet prior to oral argument, the Second Appellate District requested further briefing
on eleven separate issues. Of these issues the Court directly requested briefing on the ruling
in Glaski, the issue of standing, and whether Yvanova's allegations in any way could support
a cause of action for wrongful foreclosure. Both parties submitted extensive [*5]
supplemental letter briefs in response to the Appellate Court's request.

On April 25, 2014, the Second Appellate District affirmed the trial court ruling by agreeing
with Respondents that a borrower has no standing to challenge foreclosure by alleging a
violation of a pooling and servicing agreement, and that she had suffered no prejudice. (See
Exhibit A to PFR). Like every district and appellate court that had decided the issue before,
the Second District rejected Glaski and its questionable ruling granting standing to challenge



foreclosure based on alleged securitization violations. The Court agreed with Jenkins, and
other Courts which had relied upon its reasoning. (See Exhibit A to PFR).

Respondents requested the opinion be published on May 14, 2014. On May 22, 2014 all
three justices concurred and ordered the opinion published. Yvanova v. New Century
Mortgage(2014) 226 Cal.App.4th 495 represented an affirmative decision to continue to
follow California's majority rule in Jenkins. Shortly thereafter on June 9, 2014 the Court
in Keshtgar v. U.S. Bank, N.A. (2014) 226 Cal.App.4th 1201 followed the reasoning
in Yvanova, Jenkins [¥6] , and every other case which was decided after Glaski.
Keshtgar ruled that a defaulted borrower lacked standing to challenge foreclosure based on
allegations of assignments in violation of a pooling and servicing agreement. Presiding
Justice Gilbert's comments in Keshtgardemonstrated the apparent intent for all future
rulings to decline Glaski's questionable ruling by stating, "for some hopefuls, Glaski ... holds
out the tantalizing prospect of an action to challenge foreclosure. It does not. The yearning
for a holding does not create one." Id. at 2.

III. ARGUMENT

1. There Is No Irreconcilable Conflict in the Lower California Courts
Between Glaski and Jenkins Because Glaski Stands Alone and Has Been Universally
Dismissed

The Petition for Review attempts to implore the Court to resolve a conflict where one does
not exist. Yvanova claims that lower courts in California will be at a crossroads when faced
with the issue of standing to challenge securitization because of conflicting rulings. (PFR
18). A review of Glaski's history indicates there has been no conflict.

Glaski was decided on August 8, 2013 and in the eleven months since [*7] the ruling it
has been cited once in the Ninth Circuit, forty two times in the Federal District Courts of
California, and nineteen times in the California State Appellate Courts. Every case which has
approached the ruling in Glaski has declined to follow it, distinguished it, followed Jenkins,
or outright rejected it. If the Courts are having difficulty in determining whether to follow
the majority rule on this issue, there is no jurisdictional evidence of that fact. The Supreme
Court does not need to review and establish which ruling to follow on an issue which the
decisions have been completely one-sided.

The Petition for Review acknowledges the fact that Glaski has yet to be followed by any
Court (PFR 15-17). Yet, Yvanova argues that there is no way to reconcile the conflicting
rulings of Glaski and Jenkins. However the absolute dismissal of the Glaski ruling has
already accomplished that goal. Yvanova attempts to manufacture a conflict of law with the
petition, yet the only case which has embraced the ruling in Glaski is Glaski itself.

2. Glaski Stands as an Improper Ruling in Direct Contradiction to Every Other
Court Which Has Approached [*8] the Issue and the Majority Rule in Jenkins Has
Been Completely Accepted

The Federal District Courts in California have been at the forefront in the cacophony of
decisions rejecting Glaski. In direct contradiction to Yvanova's claims of an existing conflict,
judges in the Central, Northern, Southern, and Eastern Districts have regularly regarded
the Glaski opinion as unpersuasive based on the fact that it relies solely on two federal
Court of Appeals Cases interpreting the law of other jurisdictions, and an unpublished
federal district court case. Keshtgar v. U.S. Bank, 226 Cal.App.4th at 10-11.



In Giseke v. Bank of America, N.A. 2014 WL 718463, *3-4 (N.D. Cal. Feb. 23, 2014), the
court held that "Courts in this District have expressly rejected Glaski and adhered to the
majority view that individuals who are not parties to a PSA cannot base wrongful foreclosure
claims on alleged deficiencies in the PSA/securitization process." In McNeil v. Wells Fargo
Bank, N.A. 2014 WL 2967629, *3 (N.D. Cal July 1, 2014) it was held that Glaski is the
minority view and judges in the Northern District have joined the majority [*¥9] rule set
forth inJenkins. Just two weeks ago the Eastern District stated in Lazo v. Summit
Management Co., LLC 2014 WL 3362289, *7 (E.D. Cal. July 9, 2014) that this court has
consistently followed Jenkins and rejected Glaski. Likewise the Southern District has
routinely rejected Glaski with no known cases following its reasoning. See Covarrubias v.
Federal Home Loan Mortgage Corp. 2014 WL 311060, *4 (S.D.Cal Jan. 28, 2014); Mottale
v. Kimbrall Tirey & St. John, LLP, 2014 WL 109354, *4-5 (S.D.Cal. Jan. 10, 2014).

While there have been only two published appellate court decisions that have explicitly
refused to follow Glaski (Yvanova and Keshtgar) and followed Jenkins instead, every
Appellate District but for the First has confronted the issue. Every unpublished Appellate
Court ruling echoes the reasoning in Jenkins stating it is the better decision, there exists no
state or federal cases to support the Glaski analysis, and they will continue to follow the
federal lead in rejecting this minority holding. n3

n3 Sporn v. JP Morgan Chase Bank, N.A., 2014 WL 280627, Slip Op. at *4 (Cal.Ct.App.
January 27, 2014); Fairbanks v. Bank of America, N.A., 2014 WL 954264, Slip Op. at *8,
n.1 (Cal.Ct.App. April 10, 2014)

The Ninth Circuit recently observed: "[plaintiff] cannot challenge violations of the pooling
and servicing agreement ... the weight of authority holds that debtors in [plaintiff's] shoes-
who are not parties to the pooling and servicing agreements-cannot challenge them. In re

Davies 2014 WL 1152800, *2 (9th Cir. Mar. 24, 2014); see also Flores v. EMC Mortgage Co.
F.Supp.2d , 2014 WL 641097, at *6 (E.D.Cal. Feb. 18, 2014). (A true and correct copy
of the Opinion is attached hereto as Exhibit "1").

The basis for the Glaski ruling was an interpretation of New York Trust Law. As an additional
attack on the validity of the ruling, Glaski's reasoning has not ever been adopted in New
York. The United States Court of Appeals for the Second Circuit recently stated that they are
not aware of any New York appellate decision that has endorsed the interpretation
ofGlaski that an individual who is not a party to a PSA has standing to challenge an
assignment. Instead, the Second Circuit ruled that most courts in other jurisdictions who
have discussed this issue have interpreted New York law to mean that "a transfer
into [*11] a trust that violates the terms of the PSA is voidable rather than void." Rajamin
v. Deutsche Bank National Trust Co. 2014 WL 2922317, *11 (2nd Cir. June 30,
2014). Glaski's reasoning is not based on California law, and is based on rejected
interpretation of New York law. Additionally, every other state which has approached the
issue of Glaski has likewise declined to follow the reasoning.

Every court faced with the issue that the Petition argues has created an irreconcilable
conflict in California, has sided directly with the reasoning as articulated
in Jenkins, Yvanova, and Keshtgar. There is no basis to grant the petition for review



because there is no conflict.

3. Every Argument Challenging Foreclosure Based on Glaski is Mooted By The Rule
That a Borrower's Obligations Under a Note Remain Unchanged Regardless of
Assignment

Even if a California Court is approached with an argument based on the reasoning in Glaski,
its application is mooted by one important rule of law; if there is a perceived defect in the
securitization of a mortgage loan, absent prejudice to the borrower, there can be no
challenge to the foreclosure based on [*¥12] that allegation. Even assuming that any
transfer of the note was invalid, that does not support a claim for wrongful foreclosure
because the borrower is not the victim of the invalid transfer because her obligations under
the note remain unchanged. Apostol v. CitiMortgage, Inc. 2013 WL 6328256, *6 (N.D. Cal.
Nov. 21, 2013) citing Jenkins at 515.

Courts have refused to allow possible deficiencies in the securitization process to support
wrongful foreclosure because any alleged deficiency does not change the terms of the Note
or the Deed of Trust. Even if there is a defect in assignment, that does not change a
borrower's payment obligations under the note and deed of trust and a borrower must
demonstrate actual prejudice to have any actionable claim. Simmons v. Aurora Bank, FSB,
2013 WL 5508136, *2 (N.D. Cal. Sept. 30, 2013). Absent any allegation of prejudice,
plaintiffs do not have standing to complain about irregularities post foreclosure. See, Siliga
v. Mortgage Electronic Registration Systems, Inc. (2013) 219 Cal.App.4th 75. To recover on
a wrongful foreclosure claim, borrowers must demonstrate that any imperfection in
the [*13] assignment of the loan interfered with their ability to pay. Fontenot v. Wells
Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 272.

Yvanova has regularly admitted to being in default, and has only challenged her foreclosure

based on perceived irregularities in the securitization process. (RA pp. 5; 76; 89; 135; PFR

5; 9). The Petition for Review is solely attempting to have the Glaski rule applied statewide

despite zero support from any courts, so that borrowers may challenge foreclosure based on

the allegation of improper securitization. (PFR 1; 4). There is no compelling interest for the
Supreme Court to review this ruling.

In the matter of Apostol v. CitiMortgage, discussed above, the Court directly dismissed the
ruling in Glaski. In Apostol the borrower made the identical argument that Yvanova made,
and hopes to make again following a Supreme Court review. They stated that based on an
allegation that if an assignment is made after the closing date of a securitized trust, that
causes a break in title, and the beneficiary would no longer have an interest in the property.
The Court stated that Glaski is a distinct minority view point that has been [*¥14] expressly
rejected by a number of courts. The Court ruled that individuals, like Yvanova, who are not
a party to a pooling and servicing agreement, cannot base any wrongful foreclosure related
claim on a deficiency in the process. They found that Glaski was based on a questionable
analysis of New York Trust Law and there is no authority that states parties are required to
assign and/or record the assignment at the same time the loan was sold into the trust, nor
does an alleged improper assignment make the deed of trust invalid.Apostol v.
CitiMortgage, 2013 WL 6328256, *6-8 (N.D. Cal. Nov. 21, 2013).

The reasoning of Glaski that an allegation of a break in the chain of title due to
securitization can lead to a cause of action is not persuasive. This has been confirmed time
and time again by every Court who has addressed the issue. The Glaski Court even
acknowledged in its ruling that under California law, a third party "and particularly the
obligor" cannot successfully challenge the validity or effectiveness of the transfer when the



assignment is merely voidable, not void. Glaski, 218 Cal.App.4th at 1094. Yvanova's
position has always [¥15] been that the assignment made the deed of trust void. The New
York trust law Glaski relied upon does not support this contention. New York Trust Law
states that even if there is an act in violation of a trust agreement, the result is voidable,
but not void. See Mooney v. Madden (1993) 597 N.Y.S.2d 775, 776; and In re Levy (2010)
893 N.Y.S.2d 142, 144. Accordingly, a borrower who is not a party to the PSA does not
have standing to challenge it and there is no reason for the Supreme Court to review the
only case that has suggested the possibility. There is no conflict of law in California on the
issue.

IV. CONCLUSION

Because there is no discernable conflict in California law on the issues as presented in the
Petition for Review, Respondents respectfully request that the petition be denied.
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