UNITED STATES BANKRUPTCY COURT
Eastern Dietrict of Califormiy

Honorahle Ronald H. Sargis
Banktuptcy Judge
Sacramento, California

May 20, 2010 at 10:30 a.m.
10-21656-E=11 RICKTE WALEER HERRING - OBJECTION
MLA #3 TO CLAIMS OF CITIBANK, M.A.

4-6-10 [52]

Local LUlE 3007-1 (e} (1) Motion - No Opposition Filed.

Proper| Hotiece Provided. The Proof of Sewvice filed on April 6, 2010, atates
that the Motion and supporting pleadings ware served on respondent creditor,
other parties in intarest, and Office of the United States Trustee.

The ecourt netes that the moving party filed the declaration and exhibits in
this mytter as one document. This ia nor the practice in the Bankruptcy Gourt.

“"Motiops, notices, objeetions, respanses, replies, declaratiens, affidavits,
other |documantary evidence, memoranda of points and authorities, other
supporting documents, proofs of sarvice, and-related pleadings shall be filed
as separate documents.” Revised Guidelines for the Preparation of Documents,
(3) (a}) . Counsel is reminded of the court’s expectation that decuments filed
with this court comply with the Revised Guidelines Ffor the Preparation of
Documents in Appendix IT of the Local Rulas and that atteorneys praceieing in
federal court comply with the Federal Rules of Cilvil Procedure and the Federal
Rules pf Bankruptoy Procedure.

NOTICE |
FATILURE T0 COMPLY WITH THE GUIDELINES AND
FILING PLEADINGS WHICH DO NOT COMPLY WITH THE
FEDERAL RULES OF CIVIL PROCEDURE SHALL RESULT
MOTION BEING SUMMARILY DISMISSED WITHOUT PREJUDICE.

Tentative Ruling: This Objeetion to a Proof of Claim has been set for hearing
an the \notice requlred by Lecal Bankruptey Rule 3007-1(c) (1). <The failure of
stee and the raspondent oreditor to file written opposition at least 14
107 to the hearing as reguired by Local Bankruptey Rule 3007-1(c) (1) (I)
ridared as consent te the granting of the motion. CF. Ghazali v, Moran,
52, 53 (9th Ciy. 1085).

The court’'s tentative declsien is to oustain the Objection to the Proof of
Claim and disallow the claim in ita entirety with leave for the ouner of the
Promisdory note  to file a claim by June 18, 2010. Oral argumgnt may be
presented by the parties at the scheduled hearing, where the parties shall
addrasg the issues identified in this tentative ruling and such other issues
88 are mecessary and appropriate to the court’s resolution cf the matter. Tr
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the cgurt’s tentative ruling becemes its final ruling, the court will make the
following findings of fact and conclusions of law:

The Proof of Claim at issue, listed as claim number 3 on the court’s official
claimg registry, aaserts a $1,320,650.52 secured clalm. 7The Debtor objects fo
tha Claim on the baszils that the claimant, Citibank, N.A., did not provided any
avidence that Citibank has the authority to bring the claim, as required by
Federzl Rule of Bankruptcy Procedure 300l(c), rendering the claim facially
defectlive.

The cquri’s review of the claim shows that the Deed of Trust purports to have
been gssigned to Citibank, N.A. by Mortgage Electronic Registration Systems,
inc. &5 nominee for Bayrock Mortgage Corperation on March 5, 2010. (Proof of

Claim [No. 5 p.36-37, Mar. 13, 2010.) Debtor contends that this does not
eatablish that Citibank is the owner of the underling promissory nete since the
agpigror, Mortgage Electronic Reglstration S8ystems, Inc, ("MERS”), had no

intergst in the note to tyansfer. Debtors loan was originated by Bayrock
Mortgage Corporation and no evidence of the current ewner of the promissgry
note 18 attached to the proof of elaim. *t i3 well established law in the
Ninth | Clrouit that the assignment af a trust deed does not assign the
undezllying promissory note and right to be pzid, and that the security intersst
i3 incident of the debt. 4 WITRIN SUMMARY OF CALIFORNIA Law, SECURED TRANSACTIons 1N REAL
ProrERTY §105 (10th &d4).

MERS RND CITTIBANK ARE NOT THE REAY, PARTIES IN INTEREST

under California law, to perfect the transfer of mortgage paper as collateral
the owher should physically deliver the note to the transferee. Bear v, Golden
£lan of California, fne., 829 F,2d 705,709 (9th Cir. 1986). Without physical
transfpr, the sale of the note could be invalid as a fraudulant conveyance,
Cal, Civ. Code §3440, or as unperfacted, Cal. Com. Code $$9313-9314, Soo0 Rocer
Bernnaapy, CALIFORNIA MORTGAGES AND Drrus or Tauers, aNp Fomecrosuse Lirreariony $1.26 {(4th
ed. 2009), ‘'The note here specifically identified the Party to whom it was
payazblp, Bayrock Mortgage Corporation, and tha note therefore cannot be
transferred unless the note is endorsad. fee Cal. Com. Code §53108, 3201, 3203,
3204, | The attachments to the eclaim do not establish that Bayrock Mortgage
Corporation endorsed and mold the note te any other party.-

TRANSFER OF AN INTEREST IN THE DEED OF TRUST ATONE I® VOID

MERS agted only as g “nominee” for Bayrock Mortgage under the Deed of Trust.
Since |no evidence has been offerad that the promissory note has been
transferrad, MERS could only transfay what ever interest it had in the Deed of
Trust.| However, the promissory note and the Deed of Trust are inseparable,
"The ngte and the mortgage are inseparable; the former as essential, the later
88 an incident. An assignment of the nete carries the mortgage with it, whilwe
an agsignment of the latter alone is a nullity.” Carpenter v. Longan, 83 U.5.
271, 274 (1872); accord Henley v. Hotaling, 41 Cal, 42, 28 (1871); Seidell v.
Tuxedo|Land Co., 216 Cal, 165, 170 (1932); Cal. Civ. Code §2836., Therefore,
if on party receives the hote an another receives the deed of trust, the holder
of thel note prevails regardless of the order in which the interegsts wers
transferred. Adler v. Sargsnt, 109 Ccal. 42, 49-50 (1895). : '
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Furthgr, several courts have acknowledged that MERS is not the owner of the
underdying note and therefores ¢ould not transfer the note, the beneficial
interest in the deed of trust, or foreclose upon the property secured by the
deed. |See In re Foveclosure Cases, 521 F, Supp. 2d 650, 653 (S.D. Oh. 2007);
In re(Vargas, 3% B.R. 511, 520 (Bankr. C.D. Cal, 2008); Landmark Nat’l Bank
v, Kegler, 216 P.3d 158 (Kan. 2009); LaSalle Bank v. Lamy, 824 N,¥.8.2d 749
(N.Y. |Sup. Ct. 2006}. Since no svigdence of MERS/ ownership of the underlying
note has been offered, and other courts have concluded that MERS daes not own
the underlying notes, this court is cenvinced that MERS had ne interest it
could {transfer to Cikibank.

Since MERS did not own the underling note, it could not transfer the beneflsial
interest of the Dsed of Trust to anothar. Any attempt to transfer the
beneficial interest of a trust deesd with ocut ownership of the underlying note
is void vwnder California law, Therefore Citibank has not established that it
is entfitled to assert a eclaim in this case.

MULTI CLAINS TO THE BENEFICIAL INTEREST IN THE DEED OF TRUST AND OWNERSHIP
OF PROMISSORY NOTE SECURED 'THEREBY

Debtorl also points out that four separate entities have claimed beneficial
ownership of the deed of trust. (Obj. to Clalm 3-5, Apr. 6, 2010.) The true
owner |of the underling promissory note needs to step forward to settle the
¢loud |that has been created surrounding the relevant parties rights and
interegts under the trust deed.

DECISION

11 0.8.¢. $502(a) provides that a claim supported by a Proof of Claim is
allowerd unless a party in interast objects. Once an objestien has been filed,
the court may determina the amount of the claim after a noticed hearing. 11
U.5.C.1 §502(b). S4nce the claimant, Citibank, has not established that it is
the owper of the promissory note secured by the trust deed, Citibank is unable
to assprt a claim for payment in this case. The objection is sustained ang
Claim Number 5 on the court’s official register is disallowed in ilts entirety,
with lpave for the owner of the promissory note to file & claim in this case
by June 18, 2010,

The court disallowing the proof of clalm does not alter or modify the trust
deed opr the fact that ecmeone has an interast in the properly whioh can be
subject thereto. The order disallowing the proof of claim shall @Xpressly so
provids,

The court shall issue a mlnute order consistent wilth this ruling.
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